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Applicant contacted the Office on 1 1/24/08 and stated the 1 1/19/08 Office action 
was prematurely final. Upon review of the 1 1/1 9/08 Office action, the Office noted there 
was a new 35 USC 1 12 first paragraph rejection and the Office action was prematurely 
made final. The Office regrets any inconvenience caused to Applicant and has replaced 
the 1 1/19/08 final Office action with the following non-final Office action. 



Election/Restrictions 
Restriction to one of the following inventions is required under 35U.S.C. 121: 

I. Claims 27-46 and 58-62 , drawn to an air sampling apparatus with a homing or 
translocation means, classified in class 422, subclass 66. 

II. Claims 64-65, drawn to a method of depositing a particulate sample on a surface 
that is regenerated without being removed from the device, classified in class 436, 
subclass 177. 

The inventions are distinct, each from the other because of the following reasons: 

Inventions II and I are related as process and apparatus for its practice. The inventions 
are distinct if it can be shown that either: (1) the process as claimed can be practiced by another 

and materially different apparatus or by hand, or (2) the apparatus as claimed can be used to 
practice another and materially different process. (MPEP § 806.05(e)). In this case the method 
can be practiced by another and materially different apparatus such as one where that does not 
require a homing or translocation means. 
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Newly submitted claims 64-65 are directed to an invention that is independent or distinct 
from the invention originally claimed for the following reasons: See the above restriction 
analysis of the claims. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for prosecution 
on the merits. Accordingly, claims 64-65 are withdrawn from consideration as being directed to 
a non-elected invention. See 37 CFR 1.142(b) and MPEP § 821.03. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claims 39-46 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in the relevant 
art that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. The new claim language "without removing the collection surface from the device" is 
new matter. Applicants' point to figure 26 and paragraphs[0276-277] of the PG-PUB document 
to support these limitations. These references to the original specification do not actually state or 
teach "without removing the collection surface from the device" and the Office maintains these 
limitations are new matter. 

Claim Rejections - 35 USC § 102 
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The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 27-28,32-33,35-40,42 and 44-56 are rejected under 35 U.S.C. 102(b) as being 
clearly anticipated by Danylewych-May et al. 

See the appropriate paragraph of the 7/12/08 Office action. 

With respect to claim 27 new limitations specifying analysis of the particles while 
retained on the collection surface. Danylewych-May et al. teach analysis of the particles on the 
collection surface which is indistinguishable from the instant claim language. 

Claim Rejections - 35 USC §103 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 29-31,41 and 58 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Danylewych-May et al. 

See the above 35 USC 102(b) rejections over Danylewych-May et al. and the appropriate 
paragraph of the 7/17/08 paper relating to the 35 USC 103 rejections. 

Claims 34 is rejected under 35 U.S.C. 103(a) as being unpatentable over Danylewych- 
May et al. in view of Beverly et al. 

See the above 35 USC 102(b) rejections over Danylewych-May et al. and the appropriate 
paragraph of the 7/17/08 paper relating to the 35 USC 103 rejections. 

Allowable Subject Matter 
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Claim 43 are objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

Claims 57-62 are allowed. 

The following is an examiner's statement of reasons for allowance: In addition to the 
remarks of record, the cited prior art fails to teach or suggest the claimed structure that includes a 
prime mover. 

Any comments considered necessary by applicant must be submitted no later than the 

payment of the issue fee and, to avoid processing delays, should preferably accompany the issue 
fee. Such submissions should be clearly labeled "Comments on Statement of Reasons for 
Allowance." 

Response to Arguments 

Applicant's arguments filed 9/4/08 have been fiiUy considered but they are not 
persuasive. 

Claim 27; 

Applicants' argue Danylewych-May et al. do not teach a device that analyzes the 

particles while retained on the collection surface. These remarks are not convincing because the 
independent claims are sufficiently broad to have been properly read on Danylewych-May et al. 
Specifically, in the absence of claiming a particular type of analysis, desorbing the sample from 
the surface is considered part of the analysis. The limitations directed to mass spectrometry are 
identical to the MS analysis taught by Danylewych-May et al. 
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Applicants' argue Danylewych-May et al. do not teach a mechanical homing sensor that 
automatically moves the collection surface. Danylewych-May et al. teach means to 
mechanically and automatically orient the sample within the holder for further analysis. In the 
absence of claiming specific means to accomplish these functions, the Office maintains the 
pending claim language is sufficiently broad to have been properly read on Danylewych-May et 
al. who teaches mechanical means that "automatically" move/adjust the collection surface in the 
proper orientation for analysis. Applicants' further argue Danylewych-May et al. is directed to 
controlling the sample analysis by a person whereas the instant invention is "automatic." The 
Office maintains that all analysis procedures are ultimately controlled by a "person" and the 
automation of well known process or apparatus is within the skill of the art. 

Applicants' state Danylewych-May et al. does teach reuse of the sample collection 
surface, but fails to teach the claimed "surface regenerator." The Office maintains the teaching 
of reusing the sample coUection surface is indistinguishable from the claimed "regenerator" as 
both accomplish the identical function. 

Claim 39; 

Applicants' argue Danylewych-May et al. fail to teach "regenerating the surface without 
removing it from the device." The Office maintains the new 35 USC 103 rejection above that it 
would have been advantageous to regenerate the surface while still in the device. 

Claim 57: 

Applicants' remarks concerning claim 57 was convincing and the 35 USC 102(b) 
rejections will be vacated. 
Claim 34; 



Application/Control Number: 10/790,936 Page 7 

Art Unit: 1797 

Applicants' traverse the 35 USC 103 rejection over claim 34 stating Danylewych-May et 
al. in view of Beverly fails to teach the claimed "felt wheel." In the absence of better describing 
what structure is intended by a "felt wheel", the Office maintains the taught wheel of paper has 
been properly read on the pending claim. 

Applicants' remarks conceming claims 38,43,46 were convincing and the 35 USC 102(b) 
rejections will be vacated. 

Any inquiry conceming this communication or earlier communications from the 
examiner should be directed to Lyle A. Alexander whose telephone number is 571-272-1254. 
The examiner can normally be reached on Monday, Tuesday and Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Lyle A Alexander 
Primary Examiner 
Art Unit 1797 
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